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Ruia ruia, opea opea, tahia tahia 
Kia hemo ake te kākoa 
Kia herea mai ki te kawau korokī 
E tātaki mai ana i tana pūkoro-koro whai-karo 
He kuaka mārangaranga 
Kotahi te manu i tau ki te tāhuna 
Tau atu, tau atu, tau atu 
Tihei Mauri ora! 
 

KUPU WHAKATAKI (Introduction) 

 

The implications of the signing of Te Tiriti o Waitangi by Māori in 1840, the ensuing 

relationships between Māori and the Crown, and the issue of sovereignty have dominated the 

discourse on indigenous rights in Aotearoa, New Zealand for decades.  However, the meaning 

and effect of Te Tiriti has never been formally considered until the Waitangi Tribunal, a 

permanent commission of inquiry set up to make recommendations on claims brought by 

Māori against Crown breaches of Te Tiriti, was brought by the descendants of original Māori 

signatories of Te Tiriti o Waitangi to comprehensively consider the issue for the first time. 

 

The result was the release of the Waitangi Tribunal’s Te Paparahi o Te Raki Stage One Report 

He Whakaputanga me Te Tiriti (“the Report”) in 2014 where the Tribunal found that rangatira 

who signed Te Tiriti did not cede their sovereignty in February 1840 but rather agreed to share 

power and authority with the British to govern their own subjects.  This constitutes a significant 

step forward for Maori as tangata whenua (indigenous peoples) of Aotearoa in terms of 

recognising their sovereign rights but the question remains, what are the implications of the 

Tribunals recommendations? Do they go far enough to have a meaningful effect for Maori? 

How does this issue impact upon Māori today in an international context? 

 

This paper will explore the implications of the Report on the exercise of Māori sovereignty or 

tino rangatiratanga in New Zealand and abroad.  We will consider potential future applications 

of the Report and the legal impediments to the application of the findings by the Waitangi 

Tribunal which are largely recommendatory in nature.  We review in brief, the implementation 

of the UN Declaration on the Rights of Indigenous Peoples in Aotearoa/New Zealand with a 

focus on the right to participate in decision making. We will also draw upon our recent 

involvement in the Waitangi Tribunal’s urgent inquiry into the Trans Pacific Partnership 

Agreement to show that whilst the Report can be considered a historical win for Māori, the 

findings in no way confirm the sovereign rights of Māori in the modern and international 

context.   

 

We conclude that whilst the Waitangi Tribunal’s findings challenge the underlying assumptions 

of Crown sovereignty and recognise the tino rangatiratanga of Māori, unless significant 

changes are made, the Crown will continue to exercise its power and authority without the 

need to give effect to a Māori paradigm and perspectives.  Indigenous legal professionals and 

policy makers therefore have a significant role to play in effecting real change in this area.   
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Further we agree with the Members of the Monitoring Mechanism1 that it is incumbent upon 

the New Zealand Government to critically analyse how it engages with Māori and that it begin 

to take its decision to endorse the UN Declaration on the Rights of Indigenous Peoples 

seriously. Failure to do so will result in new grievances and diminish the already fragile 

relationship between the Crown and Māori2. 

 

TE HĪTŌRIA O TE TIRITI O WAITANGI (The History of Te Tiriti o Waitangi) 

Te Tiriti o Waitangi (Treaty of Waitangi) is a treaty that was first signed on 6 February 1840 by 
representatives of the British Crown and various Māori chiefs from Aotearoa (New Zealand). 
It ultimately resulted in a declaration of British sovereignty over New Zealand by Lieutenant 
Governor Hobson in May 1840. However there has been significant debate and discussion 
surrounding this agreement and its implications. No other document in the nation’s history has 
been written about so much, or generated so much controversy, or been  the subject of so 
many contrasting interpretations. By and large, this has arisen because there are two texts to 
Te Tiriti, the English version and the Māori version.   

The English and Māori versions of Te Tiriti differ significantly. There are three Articles and a 
preamble that have been the subject of a volume of legal discussion. For the purposes of this 
paper, we outline the texts to both documents below: 
 
The Preamble to the English version states: 
 

HER MAJESTY VICTORIA Queen of the United Kingdom of Great Britain and Ireland 
regarding with Her Royal Favor the Native Chiefs and Tribes of New Zealand and 
anxious to protect their just Rights and Property and to secure to them the enjoyment 
of Peace and Good Order has deemed it necessary in consequence of the great 
number of Her Majesty's Subjects who have already settled in New Zealand and the 
rapid extension of Emigration both from Europe and Australia which is still in progress 
to constitute and appoint a functionary properly authorised to treat with the Aborigines 
of New Zealand for the recognition of Her Majesty's Sovereign authority over the whole 
or any part of those islands – Her Majesty therefore being desirous to establish a 
settled form of Civil Government with a view to avert the evil consequences which must 
result from the absence of the necessary Laws and Institutions alike to the native 
population and to Her subjects has been graciously pleased to empower and to 
authorise me William Hobson a Captain in Her Majesty's Royal Navy Consul and 
Lieutenant-Governor of such parts of New Zealand as may be or hereafter shall be 
ceded to her Majesty to invite the confederated and independent Chiefs of New 
Zealand to concur in the following Articles and Conditions. 

 
Article 1 of the English text states: 
 

The Chiefs of the Confederation of the United Tribes of New Zealand … cede to Her 
Majesty the Queen of England absolutely and without reservation all the rights and 
powers of Sovereignty which the said Confederation … respectively exercise or 
possess… 

 
 
 
 

                                                
1 A Working group created by Māori selected by their iwi and endorsed by the National Iwi Chairs Forum to act as independent 
experts.  
2 Report of the Monitoring Mechanism regarding the implementation of the UN Declaration on the Rights of Indigenous Peoples 
in Aotearoa/New Zealand. 

https://en.wikipedia.org/wiki/The_Crown
https://en.wikipedia.org/wiki/M%C4%81ori_people
https://en.wikipedia.org/wiki/William_Hobson
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Article 2 of the English text states:  
 

Her Majesty the Queen of England confirms and guarantees to the Chiefs and Tribes 
of New Zealand … the full exclusive and undisturbed possession of their Lands and 
Estates, Forests, Fisheries and other properties which they may collectively or 
individually possess … 

 
Article 3 of the English text states: 
 

Her Majesty the Queen of England extends to the Natives of New Zealand Her royal 
protection and imparts to them all the Rights and Privileges of British Subjects. 

 
There are several different translations of the Māori text into English. For the purposes of this 
paper, we have referred to the reconstruction of the Māori text by Merimeri Penfold and 
distinguished Professor Anne Salmond who provided evidence to the Northland Tribunal.  
Their translations follow the Māori text of each article.  
 
The preamble to the Māori version states: 
 

Ko Wikitoria te Kuini o Ingarani i tana mahara atawai ki nga Rangatira me nga Hapu o 
Nu Tirani i tana hiahia hoki kia tohungia ki a ratou o ratou rangatiratanga me to ratou 
wenua, a kia mau tonu hoki te Rongo ki a ratou me te Atanoho hoki kua wakaro ia he 
mea tika kia tukua mai tetahi Rangatira - hei kai wakarite ki nga Tangata Māori o 
NuTirani - kia wakaaetia e nga Rangatira Māori te Kawanatanga o te Kuini ki nga 
wahikatoa o te Wenua nei me nga Motu - na te mea hoki he tokomaha ke nga tangata 
o tona Iwi Kua noho ki tenei wenua, a e haere mai nei. 

 
Na ko te Kuini e hiahia ana kia wakaritea te Kawanatanga kia kaua ai nga kino e puta 
mai ki te tangata Māori ki te Pakeha e noho ture kore ana. Na kua pai te Kuini kia tukua 
a hau a Wiremu Hopihona he Kapitana i te Roiara Nawi hei Kawana mo nga wahi 
katoa o Nu Tirani e tukua aianei, amua atu ki te Kuini, e mea atu ana ia ki nga Rangatira 
o te wakaminenga o nga hapu o Nu Tirani me era Rangatira atua enei ture ka korerotia 
nei. 
 
[Victoria the Queen of England in her caring concern [mahara atawai] for the rangatira 
and the hapū of New Zealand, and in her desire that their chieftainship [rangatiratanga] 
and their land should be preserved to them, and that lasting peace and also tranquil 
living [te Rongo... me te Atanoho hoki] should be theirs has thought it right that a 
Rangatira should be sent — as a mediator [kai wakarite ] to the māori people [tangata 
māori pl.] of New Zealand — that the māori rangatira might agree to the Governorship 
[Kāwanatanga ] of the Queen over all parts of the land and the islands, since many of 
her people have settled in this land, and others are yet to come. 

 
Now the Queen wishes that the Governorship should be established, so that evil may 
not come to the māori people and the pākehā who are living without law [ture]. Now 
the Queen has been pleased that I, William Hobson, a Captain in the Royal Navy, 
should be sent [tuku] as Governor for all those parts of New Zealand which are now or 
shall be released [tukua] to the Queen, and declares to the rangatira of the 
Confederation [whakaminenga] of the tribes [hapū] of New Zealand the laws [ture] that 
are spoken here] 
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The Māori version to the First Article states: 
 

Ko nga Rangatira o te wakaminenga me nga Rangatira katoa hoke ki hai i uru ki taua 
wakaminenga ka tuku rawa atu ki te Kuini o Ingarani ake tonu atu - te Kawanatanga 
katoa o o ratou wenua. 
 
[The rangatira of the confederation and all of the rangatira who have not joined that 
confederation give completely [tuku rawa atu] to the Queen of England forever — all 
the Governorship [Kāwanatanga] of their lands]. 
 

The Māori version to the Second Article states: 
 

Ko te Kuini o Ingarani ka wakarite ka wakaae ki nga Rangatira ki nga hapu - ki nga 
tangata katoa o Nu Tirani te tino rangatiratanga o o ratou wenua o ratou kainga me o 
ratou taonga katoa. Otiia ko nga Rangatira o te wakaminenga me nga Rangatira katoa 
atu ka tuku ki te Kuini te hokonga o era wahi wenua e pai ai te tangata nona te wenua 
- ki te ritenga o te utu e wakaritea ai e ratou ko te kai hoko e meatia nei e te Kuini hei 
kai hoko mona. 

 
[The Queen ratifies [whakarite] and agrees to the unfettered chiefly powers [tino 
rangatiratanga] of the rangatira, the tribes and all the people of New Zealand over their 
lands, their dwelling-places and all of their valuables [taonga]. Also, the rangatira of 
the Confederation and all the other rangatira release [tuku] to the Queen the trading 
[hokonga] of those areas of land whose owners are agreeable, according to the return 
[utu] agreed between them and the person appointed by the Queen as her trading 
agent [kai hoko]]. 

 
The Māori version to the Third Article states: 
 

Hei wakaritenga mai hoki tenei mo te wakaeetanga ki te Kawanatanga o te Kuini – Ka 
tiakina e te Kuini o Ingarani nga tangata Māori katoa o Nu Tirani ka tukua ki a ratou 
nga tikanga katoa rite tahi ki ana mea ki nga tangata o Ingarani. 

 
[In recognition of this agreement to the Governorship of the Queen — the Queen will 
care for [tiaki] all the Māori people [nga tāngata māori pl. katoa] of New Zealand and 
give [tukua] to them all and exactly the same customary rights [tikanga rite tahi] as 
those she gives to her subjects, the people of England]. 

 
What is clear is that the two documents are not a translation of each other and do not mean 
the same thing. And it is for that reason that the precise meaning of Te Tiriti and the Treaty is 
often debated. Perhaps the most important discrepancy lies within the translation of 
‘kāwanatanga’ to mean governance or governorship, and not sovereignty. More or less from 
the time te Tiriti was signed, there have been differing perspectives about what it meant. Often, 
those perspectives have reflected the differences between the two texts. Māori have usually 
based their understandings on the Māori text, stressing Te Tiriti’s guarantee of tino 
rangatiratanga, and rejecting the view that sovereignty was ceded. Pākehā (non-Maori) have 
traditionally based their understandings on the English text, and so have seen the treaty as a 
document by which Māori ceded sovereignty to the Crown.  
 
An apposite question may well be, “why was Te Tiriti and the Treaty signed?” The response 
to that is relatively simple. Firstly there were growing numbers of British migrants arriving in 
New Zealand in the late 1830s and there were plans for extensive settlement. Around this time 
there were large scale land transactions with Māori, unruly behaviour by settlers and signs 
that the French were interested in annexing New Zealand. The British Government was 



 5 

unwilling to act, but it eventually realised that annexing the country could protect Māori, 
regulate British subjects and secure commercial interests. 
 
Importantly for Māori, it meant that the Crown would govern their own unruly people and their 
possessions and Māori would be left to govern their own people and their own possessions. 
Of course, this was directly in line with the Declaration that was signed five years prior to Te 
Tiriti, known as He Whakaputanga o Nga Rangatira o Niu Tireni.  
 
He Whakaputanga was signed on 28 October 1835 by 34 rangatira. Over the next three and 
a half years, a further 18 rangatira added their signatures to the document. Within this 
document, the rangatira asserted their tino rangatiratanga over those parts of New Zealand 
north of Hauraki. The rangatira declared that all mana and kīngitanga (‘all Sovereign Power 
and Authority’) in respect of their territories resided with them. They agreed to meet annually 
at Waitangi to frame laws for the purposes of justice, peace, good order, and trade. They also 
asserted that no one else could frame laws for their territories, and no one else could exercise 
powers of government unless appointed by them and acting under their authority.  
 
Finally, in return for Māori protection of British subjects in their territory, Māori sought the 
King’s protection against threats to their mana. Therefore He Whakaputanga was a declaration 
that Māori authority would endure, and that foreigners would not be allowed to make laws. 
Five years later, Māori saw Te Tiriti as a further assertion of Māori sovereignty based on their 
existing systems of authority and law, under which hapū were the main political unit.  
 
Irrespective of heated debate around the differences between the articles of Te Tiriti, the 
wording used and therefore the meaning in the Treaty and Te Tiriti, one article has remained 
superior in the eyes of the Crown, and that is Article 1 of the Treaty which is said to provide 
sovereignty to the British Crown. 
 
What the Crowns position ignores, of course, is the principle of Contra Proferentem which 
most of you will know provides that, in law, when the intent or meaning of a legally binding 
document is not clear, the principle of contra proferentem applies - this means that the 
interpretation goes against the party that drafted the ambiguous provisions; in this case, the 
Crown. This principle, when applied between indigenous peoples and governments, suggests 
the meaning of the indigenous language text has precedence over other understandings. 
What in our view gives weight to this proposition is the fact that the Māori version of Te Tiriti 
was signed by the Crown and 543 signatures by our rangatira. By contrast, the English version 
has only 39 signatures by our rangatira and those 39 debated the meaning of the Māori text, 
before signing what they believed was Te Tiriti. 
 
Therefore from a Crown Point of view, the Treaty gave Britain sovereignty over New Zealand, 
and provided the Governor with the right to govern the country. However, Māori have 
consistently maintained that their rangatira who signed Te Tiriti never ceded sovereignty and 
only sought to provide the Crown with a right of governance. Their agreement to sign Te Tiriti 
was provided without ceding their authority to manage their own affairs.  
 
Notwithstanding the continual argument surrounding Te Tiriti, it is still considered a founding 
document of New Zealand as a nation. In the 1970s Te Tiriti gained more popularity as people 
began looking to Māori issues and grievances, particularly with regard to land claims, and 
ways in which problems could be addressed. Māori also began to turn to Te Tiriti to assert 
their rights and remedies against prejudicial treatment by the Crown. 
 
 
 
 
 

https://en.wikipedia.org/wiki/Sovereignty
https://en.wikipedia.org/wiki/Founding_document
https://en.wikipedia.org/wiki/Founding_document
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The Waitangi Tribunal 
 
In 1975, the Treaty of Waitangi Act came into force and the Waitangi Tribunal was established 
as a permanent commission of inquiry tasked with researching breaches of Te Tiriti by 
the Crown or its agents, and suggesting means of redress.  
 
The enactment of the Treaty of Waitangi Act came about largely from a political, social and 
economic atmosphere where Māori were dissatisfied with the failure of the government to 
acknowledge Te Tiriti in law. As emphasised by the then Minister of Māori Affairs, Matiu Rata, 
“the bill was the first attempt, in 135 years since its signing, to put the Treaty into statutory 
form and give it the practical application it deserves’. This was also highlighted by the 1975 
Māori Land March highlighting Māori concerns about loss of land. 
 
The Waitangi Tribunal is a unique forum which inquiries into and investigates breaches of the 
Treaty of Waitangi and its principles. Māori claimants who met the statutory criteria are entitled 
to have their claim investigated and that usually means having evidence presented and a right 
to be heard. 
 
Section 6 of the Treaty of Waitangi Act 1975 provides that any Māori who claims that he or 
she, or any group of Māori of which he or she is a member, is or was likely to be prejudicially 
affected by an action of the Crown, can make a claim. Further, the Waitangi Tribunal has an 
obligation to inquire into every claim submitted to it pursuant to s6(1) by any Māori or group of 
Māori who claim to have been prejudicially affected. This empowering provision in favour of 
Māori to make a claim is unequivocal. 
 
In the main then, the jurisdiction and legal obligation of the Waitangi Tribunal is to investigate 
and to make findings as to whether the claim is well founded and then to make 
recommendations to remove the prejudice. What cannot be forgotten in the Waitangi Tribunal 
process is that it is the only opportunity for Māori to air grievances: it is the only place where 
the claims of the people can be heard.  
 
At the heart of many of these claims are breaches of land loss and confiscation as well as 
claims of suppression of the Māori language, suppression of Māori custom, and the failure to 
recognise Māori rangatiratanga. The consequences of which are that Māori have suffered 
identity loss resulting in social and cultural impairment.  
 
The Tribunal itself is therefore more concerned with investigating past and present acts and 
omissions of the Crown rather than deciding questions of law. What we have seen from the 
last 40 years of the Tribunal facilitating inquiries, is that they frequently have to investigate  a 
number of uncertain events in the past to uncover what really occurred over 150 years ago.  
 
Of course the Crown may or may not accept the Tribunals recommendations and more often 
than not the Crown is dismissive of the findings of the Waitangi Tribunal. There is a limited 
power vested in the Waitangi Tribunal to make binding recommendations on the Crown in 
respect of some specific Crown held properties (State Owned Enterprises Lands and Crown 
Forests). However, in the over forty years that the Waitangi Tribunal has been in existence, 
only once has it made binding recommendations against the Crown (in 1995, despite several 
valid applications being made to it) it lacking the intestinal fortitude to repeat the act. 
 
However, a key part of the Tribunals function is to determine the meaning and effect of our 
founding document as embodied in both the Māori and English versions and to subsequently 
make findings on any issues that arise because of the differences between these texts. 
Despite the myriad of legal text, discussion and opinion on the meaning of the two texts, since 
its formation in 1975, the Tribunal had yet to fully inquire into the two texts of Te Tiriti to 

https://en.wikipedia.org/wiki/Waitangi_Tribunal
https://en.wikipedia.org/wiki/British_Crown
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determine what Māori were agreeing to when they signed Te Tiriti in 1840? Were they 
agreeing to cede their rangatiratanga? Was it something else?  
 
The recent inquiry held within the Northland area of New Zealand (Te Paparahi o te Raki 
Inquiry) was tasked with addressing these very issues. It was the first Tribunal panel to receive 
the direct wero (challenge) to carry out that task, because they were the first Tribunal panel to 
hear comprehensive historical claims from the descendants of Te Tiriti’s original signatories. 
As the Tribunal noted themselves3,  
 

We are therefore the first to hear the claimants’ kōrero tuku iho (traditions handed down 
through generations) about what their tūpuna intended; and we are also the first to 
hear detailed Overall, we are the first panel that has been given an opportunity to hear 
and test the full range of evidence about the treaty’s meaning in February 1840 to both 
Māori and the Crown. 

 
TE PAPARAHI O TE RAKI ME A RĀTOU WHAKATAU (Te Paparahi o te Raki Inquiry and 

the Tribunals findings) 

 

Prior to the 1970’s, the discussion of the treaty was a standard feature of writing about 
New Zealand history. Generally absent from this, however, was the degree of scrutiny 
of the treaty’s meaning that characterises more recent scholarship. The treaty was 
simply there, in the background as the nation’s founding document, and most Pākehā 
believed that the agreement made was accurately reflected in the English text. Having 
undertaken a more comprehensive investigation of the issues and considered 
evidence beyond the scope of prior Tribunals, the Tribunal was able to overcome the 
limitations of past jurisprudence and “sharpen the focus” and “echo previous 
discourse” which has taken the treaty in a new direction4 

 

In November 2014, the Tribunal released its report entitled, He Whakaputanga me Te Tiriti – 

The Declaration and the Treaty. The Report answered the fundamental questions: Did the 

rangatira of the Bay of Islands and Hokianga cede sovereignty – that is, the power to make 

and enforce law – to the British Crown when they signed te Tiriti o Waitangi in February 1840? 

If not, what was their understanding of the relationship they were establishing with the Crown?  

 

In dealing with such an important issue, it was imperative that the Tribunal also consider what 
it was they were discussing when talking about sovereignty. The Tribunal ultimately came to 
the view that ‘sovereignty’ can be understood in general terms as the power to make and 
enforce law. That, then, was the summary definition they used for the purpose of determining 
whether, through Te Tiriti, Māori ceded sovereignty to the Crown and consented to Britain 
asserting its sovereignty. 
 
The release of the Report followed a 5 week hearing on these very issues. The Tribunal were 
fortunate to hear from direct descendants of many of the original signatories of Te Tiriti o 
Waitangi who told the Tribunal how Māori understandings of Te Tiriti had been passed down 
from generation to generation and could now be heard by a wider audience, “The truth has 
never been told or acknowledged so there is still much misunderstanding and apprehension 
about the place of Te Tiriti in New Zealand’s Constitution. The claimants sought to have the 
myths that are perpetuated about us thrown off”5.  
 
Of course, the Tribunal were tasked with issues that were neither simple nor easy to grapple 
with. The Tribunal recognised that whatever their findings would be and whatever Te Tiriti 

                                                
3 Waitangi Tribunal Report (2014) He Whakaputanga me Te Tiriti – The Declaration and the Treaty,  page 2 
4 Ibid, page 441 
5 Ibid, page 447 
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means, it means something essential – to Māori, to the Crown, to all people of New Zealand. 
And there have been many interpretations over time. All of those interpretations reflect their 
time and place, and the concerns, preoccupations, and perspectives of whoever is speaking 
or writing.  
 
So what this Tribunal had to consider was the rangatira who gathered at that time and that 
they themselves brought with them an understanding of the world that was based on values 
that underpin Māori society. In order to understand what ultimately led rangatira and the 
Queen’s representative to sign Te Tiriti, the Tribunal had to understand the people involved, 
how they viewed the world, how their societies were structured, how they understood 
leadership and authority, how they made decisions, what actions they saw as acceptable and 
unacceptable, and how those norms were enforced.  
 
At that time each hapū was autonomous and exercised power over its own territories, retaining 
that autonomy even when acting in alliance or concert with other hapū. The rangatira also 
brought their own individual experiences and concerns, based on the interests of their hapū; 
on their relationships with the traders, missionaries, sawyers, whalers, and others who had 
visited or settled in their lands. All of these factors needed to be taken into account to 
unequivocally assess what Māori understandings were at that time.  
 
It was within the Northland area of Aotearoa that many of the earliest encounters occurred 
between European explorers and Māori. So it was from this evidence that the Tribunal could 
see how Māori and the Crown were interacting at that time and the nature of the relationship 
they entered into and the mutual commitments they made through these documents.  
 
During this hearing, the Tribunal heard the evidence of the claimants’ chosen representatives: 
their rangatira, their kaumātua, and their tohunga. Much of that evidence had never before 
been aired in a public forum. Altogether, more than 70 witnesses spoke at the hearings, 
including hapū representatives, constitutional scholars, linguists, anthropologists, and 
historians on behalf of Māori and on behalf of the Crown. The Tribunal then considered all the 
written evidence and reports provided by these witnesses, along with books, academic 
journals and archival material referred to by the witnesses. 
 
All parties to the inquiry had the opportunity to provide their concluding views on the evidence 
by way of closing submission. These included submissions about the debates that occurred 
immediately before the signings; about the signings themselves; about the key terms used in 
the texts of Te Tiriti and the Treaty, and the accuracy of the translation from English into Māori; 
about the relationship between the 1835 declaration and Te Tiriti; and about Te Tiriti’s meaning 
and effect. The Tribunal also considered submissions about interpretation, regarding the 
relative weight they should give to each text; the relative weight they should give to claimant 
traditions considered various proposals for extending its authority before, in 1839, deciding to 
acquire sovereignty over ‘the whole or any parts’ of New Zealand where Māori would consent 
to that occurring.  
 
The hearings were open to all members of the public, and on most days several hundred 
attended. The hearings were also publicly broadcast and all evidence presented to the 
Tribunal form a part of the Tribunal public record.  
 
The Tribunal concluded that: 
 

….in February 1840 the rangatira who signed te Tiriti did not cede their sovereignty. 
That is, they did not cede their authority to make and enforce law over their people or 
their territories. Rather, they agreed to share power and authority with the Governor. 
They agreed to a relationship: one in which they and Hobson were to be equal – equal 
while having different roles and different spheres of influence. In essence, rangatira 
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retained their authority over their hapū and territories, while Hobson was given 
authority to control Pākehā. The rangatira also agreed to enter land transactions with 
the Crown. The Crown promised to investigate pre-treaty land transactions and to 
return any land that had been wrongly acquired. In our view that promise, too, was part 
of the agreement made in February 1840. Further, as part of the treaty agreement, the 
rangatira may well have consented to the Crown protecting them from foreign threats 
and representing them in international affairs where necessary. If so, however, the 
intention of signatory rangatira was that Britain would protect their independence, not 
that they would relinquish their sovereignty6.  
 
It also appears to have made Britain responsible for protecting New Zealand from 
foreign powers. The rangatira who signed te Tiriti were aware that Britain was a 
powerful nation. They recognised that they were consenting to the establishment of a 
significant new authority in their lands, where previously all authority had rested with 
them on behalf of their hapū. They must also have recognised that, where the Māori 
and European populations intermingled, questions of relative authority would inevitably 
have to be negotiated over time on a case-by-case basis – as, of course, was typical 
for rangatira-to-rangatira relationships. Having sought and received assurances that 
they would retain their independence and chiefly authority, and that they and the 
Governor would be equals, many rangatira were prepared to welcome this new British 
authority. They did not regard kāwanatanga as undermining their own status or 
authority. Rather, the treaty was a means of protecting, or even enhancing, their 
rangatiratanga as contact with Europeans increased7. 

 
The treaty’s meaning and effect can only be found in what Britain’s representatives 
clearly explained to the rangatira, and the rangatira then assented to. It is not to be 
found in Britain’s unexpressed intention to acquire overarching sovereign power for 
itself, and for its own purposes. On that, the rangatira did not give full and free consent, 
because it was not the proposal that Hobson put to them in February 18408. 

 
In making the decision to sign, the rangatira placed their trust in the missionaries, and 
in missionary translations of Hobson’s words. Before signing, they had feared that the 
Governor would be above them, that British soldiers would come, that they would be 
swamped by settlers, and that they would lose their land. But on the basis of the clear 
and consistent assurances they received, te Tiriti seemed to offer them peace and 
prosperity, protection of their lands and other taonga, the return of lands they believed 
Europeans had wrongly claimed, security from mass immigration and settler 
aggression, protection from the French, and a guarantee of their ongoing 
independence and rangatiratanga – all in return for allowing the Governor a limited 
authority. In the end, the rangatira who signed took a calculated risk. While they knew 
the British were powerful, they chose to trust that this power would indeed be used to 
the advantage of both parties9.  
 
While some may see our conclusions as radical, they are not. In truth, our report 
represents continuity rather than dramatic change. Leading scholars – both Māori and 
Pākehā – have been expressing similar views for a generation or more. When all of 
the evidence is considered, including the texts as they were explained to rangatira, the 
debates at Waitangi and Mangungu, and the wider historical context, we cannot see 
how other conclusions can be reached10. 

 

                                                
6 Ibid, page xxii  
7 Ibid, page 527 
8 Ibid, page 528 
9 Ibid 
10 Ibid, page xxii 
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While this was a landmark finding for the Tribunal and for Māori all over Aotearoa, the Tribunal, 
have not, at this stage, gone further with their findings. They made no conclusions about how 
the Crown obtained, retains or exercises its purported sovereignty today. Nor do the Tribunal 
discuss or comment on how Te Tiriti relationship should operate in a modern context. The 
Tribunal note that the issues they traverse are issues that our nation as a whole have struggled 
with. However challenging, they are important not only to the Tribunal and to the parties in the 
inquiry, but also to the nation as a whole. 
 
Response to the Report 
 
Unsurprisingly the report was met with a number of mixed reactions from Māori, non-Māori 
and government officials. A majority of Māori, academics and historians welcomed the report 
as it confirmed the views that have been held by Māori for years. While Maori are yet to receive 
an official response from the Crown to the report, almost two years post release, a number of 
Crown officials have expressed their opinion. The Minister of Treaty Negotiations commented 
that, “there is no question that the Crown has sovereignty in New Zealand. This report will not 
change that”. There has been no further response or comment by the New Zealand 
government.  
 
This simply highlights the reality in Aotearoa, that despite the rigorous, academic and legal 
process undertaken by the Tribunal and the unequivocal evidence that formed the basis of 
this finding, there still remains an ignorant and uninformed view towards Te Tiriti and the origin 
of the Crowns purported current sovereignty in New Zealand. The Tribunal’s inquiry delved 
into issues concerning Te Tiriti in a level of detail not seen before, and as a result the Tribunal’s 
conclusions are finely balanced and evidentially based. While the Crown will do its best to 
ignore these findings, these facts cannot be disregarded.  
 

Many questions arise out of the Tribunal’s report, including that if Māori did not consent to 
ceding their sovereignty to the British under Te Tiriti as the Crown has maintained for the past 
175 years, then when and how was sovereignty or the right to govern in this country obtained? 
Does the Crown have a legitimate legal right to govern on the back of the agreement made 
under Te Tiriti in 1840?  
 

What is required now is a close examination of the ensuing actions by the Crown to secure its 
sovereignty, as now it becomes clear that the doctrine of parliamentary sovereignty in the 
context of New Zealand runs into issues. What Te Tiriti provided for was a shared power yet 
what occurred was a complete removal of power from Māori and to the Crown.  
 
In terms of the Northland inquiry, it now moves into the second stage where the Tribunal will 
examine the significance of this finding for Māori. They note that11,  
 

This conclusion may seem radical. It is not. A number of New Zealand’s leading 
scholars who have studied the treaty – Māori and Pākehā – have been expressing 
similar views for a generation. In that sense, our report represents continuity rather 
than change. Moreover, the conclusion that Māori did not cede sovereignty in February 
1840 is nothing new to the claimants. Indeed, there is a long history of their tūpuna 
protesting about the Crown’s interpretation of the treaty.  
 
We have considered the full range of evidence on Crown–Māori relations from 1769 
until February 1840 – an opportunity that we alone among Tribunal panels have had – 
and our principal conclusion is inescapable: Bay of Islands and Hokianga rangatira did 
not cede their sovereignty when they signed te Tiriti o Waitangi. Those who have made 

                                                
11 Ibid, page 527 
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the assumption that the rangatira ceded sovereignty in February 1840 have largely 
ignored the Māori understanding.  
 
Erima Henare put it that the enduring notion of Māori ceding their sovereignty ‘is a 
manipulation of the past’. He added, “There is an inherent institutional bias against our 
case. The bias comes with the myths that explain and justify the New Zealand State 
and the idea of undivided parliamentary sovereignty. The history invoked is not the 
Māori history. The Treaty invoked is the English version, not the Māori version”.  

 

TINO RANGATIRATANGA: NGĀ PIKI ME NGA HEKE  

 

Following the release of the Tribunals report, there was a volume of discussion of what this 
now means for Aotearoa. The dismissal of the Tribunal Report by the Crown was consistent 
with all of its previous rejections of any notion that Māori and hapū might have a comparable 
and legitimate constitutional status. In that regard its rejection of the Report’s findings was 
typical. But additionally, the presumption behind the Crown rejection of the Report as 
unrealistic or of no real relevance today because it was “in charge” anyway was the catalyst 
for some of the most intense debates about the need for change. 
 

The first issue addressed in all of those discussions, and in this Report, is simply to state what 
should be obvious but has been denied and distorted for too long – that Māori, like all 
indigenous peoples, have always assumed and given effect to their right of self-determination.  
 
The United Nations Declaration on the Rights of Indigenous Peoples and the Trans 
Pacific Partnership Agreement (“UNDRIP and TPPA”) 
 
As many will know, UNDRIP was adopted by the General Assembly in 2007 by a majority of 
144 states in favour to 4 against with 11 abstentions. Interestingly, New Zealand was one of 
the 4 against. New Zealand finally adopted UNDRIP in 2010. 
 
Whilst it is acknowledged that it is not a legally binding document under international law, the 
UN has described it as “an important standard for the treatment of indigenous peoples that 
will be a tool towards eliminating human rights violations against the over 370 million 
indigenous people and assisting them in combating discrimination and marginalisation.12 
 
In 2015, a working group created by Māori, independent of the government, consisted of 
experts who were selected by iwi, and endorsed by the National Iwi Chairs Forum13.  The main 
objective of the working group, called the Monitoring Mechanism, is to promote and monitor 
the implementation of the Declaration, with a focus on the right to participate in decision -
making. 
 
Notably the Monitoring Mechanism group identified that: 
 

“… the New Zealand government has yet to develop and implement a national plan of 
action for the implementation of the Declaration”. 

 
We consider that it is incumbent upon the New Zealand government to critically analyse how 
it engages with Māori and this it begin to take its decision to endorse the Declaration seriously. 

                                                
12 Coates, Ken (18 September 2013), Ken Coates; Terry Mitchell, eds, From Aspiration to inspiration: UNDRIP finding deep 
traction in Indigenous communities. The Rise of the Fourth World , The Centre for International Governance (CIGI), retrieved 20 
September 2013 
13 The National Iwi Chairs Forum is the national collective of iwi chairpersons who represent hapū (groupings of extended families) 
and iwi. It addresses government policy and practice as it impacts on iwi and hapū and engages in regular dialogue with 
government representatives or priorities, issues and projects. 
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Failure to do so will result in new grievances and diminish the already fragile relationship 
between the government and Māori.  
 
One of the case studies that the Monitoring Mechanism group explored with a view to Māori 
people’s right to participate in decision making was that involving the Trans Pacific Partnership 
Agreement (TPPA).  
 
The government entered into the agreement after several years of negotiations. A key concern 
about the TPPA has been the degree of secrecy and lack of transparency and participation in 
relation to a treaty which has significant implications for domestic decision  making and self-
determination; environmental protection; Māori Rights and Te Tiriti o Waitangi, medicine and 
public health; economic well-being; investment and investor dispute resolution; intellectual 
property and information technology. Despite objection to the TPPA, the government refused 
to defer action on the TPPA and refused to release draft texts of the agreement. 
 
As a result, in July 2015 a number of Māori groupings and hapū filed a claim with the Waitangi 

Tribunal requesting an urgent inquiry into the Crowns actions in negotiating and entering into 

the TPPA. The Tribunal received a total of 5 similar applications from claimants, and 

submissions from a number of interested parties, all in support of the applications for an urgent 

hearing.  

 

The Tribunal heard arguments from Māori that the TPPA will limit the Crowns ability to regulate 

its policies to deal with its Te Tiriti obligations and actively protect Māori interests, that there 

has been insufficient assessment of the impact of the TPPA on Māori rights and there was 

inadequate consultation with Māori which did not provide an open, fair and transparent 

process.  

 

It was argued by the Crown that making foreign policy and following its chosen policy agenda 

is consistent with its kāwanatanga right under Article 1 of the Treaty, so long as the Crown 

has taken reasonable steps to become informed of Māori interests, and has acted reasonably 

and in good faith. The Crown said that previous Tribunal reports had dealt with this issue and 

provided guidance on how to implement the Crown's kāwanatanga role in the context of 

international treaty making. Furthermore they say that they discharged their duty to Māori. 

 

The claim by Māori focussed on hapū rangatiratanga and on the Crown’s Te Tiriti duties to 
hapū in the international treaty context. The claimants defined Rangatiratanga as the essence 
of Māori political and social organisation, and the foundation of Māori decision-making, it is 
‘the single most important building block upon which to re-establish positive relations between 
the Crown and Māori’. It is at the core of article 2 in Te Tiriti and therefore is of fundamental 
importance. And as recognised within previous Tribunal findings:  
 

the right to autonomy and self-government means that Māori have the right to govern 
and manage their own policy, resources, and affairs with minimum  Crown interference 
but in accordance with their duty under the Treaty to act reasonably and with the 
utmost good faith 

 
Māori argued within this inquiry that these concepts are relevant today and need to be 
appropriately recognised within New Zealand’s international treaty making process. In relation 
to the TPPA, Māori argued that the Crown breached Te Tiriti o Waitangi and that by entering 
into and concluding negotiations to the TPPA, the Crown failed to uphold its obligations. In 
particular:  
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 By failing to effectively engage and consult with Māori at an early stage and all 
throughout the negotiations 

 By failing to release to Māori sufficient information in relation to the TPPA;  

 By failing to provide open, regular and robust communication to Māori at all stages of 
the negotiations to the TPPA  

 By failing to adequately address the concerns of those in opposition to the TPPA;  

 By failing to sufficiently engage and consult with Māori around the Treaty Exception 
Clause;  

 By failing to seek agreement from Māori to enter into an agreement that may prejudice 
Māori rights and interests in their taonga;  

 By failing to consider Te Tiriti principles when shaping its approach to the TPPA 
negotiations; and  

 By failing to adequately consider past Waitangi Tribunal’s findings when shaping its 
approach to the TPPA negotiation  

 
By entering into the TPPA, the claimants asserted that there is a real risk that their economy, 
their environment, their hapū health could suffer irreparable damage. It will also impair their 
ability to exercise kaitiakitanga, and despite any Treaty of Waitangi exception clause, the 
ability to exercise rangatiratanga within their own hapū will be usurped. These matters are all 
meant to be protected under Te Tiriti and its principles.  
 
The Crown were quick to point out that the role of the Tribunal is “to make recommendations 
on claims relating to the practical application of the Treaty” and to determine whether certain 
matters are inconsistent with the principles of the Treaty. The role of the Tribunal is not one of 
decision-maker. They reinforced the Crowns duty to govern without, if they found it 
unreasonable to do so, having to consult with Māori. While the obligation of the Crown is 
constant, the protective steps which it is reasonable for the Crown to take change depending 
on the circumstances. The steps required will vary according to the Māori interests engaged, 
but the Crown retains a responsibility to govern. The Crown’s Ministers are free to follow their 
policies, for which they are responsible to the House of Representatives, and through the 
House, to the electorate.  
 
In May of 2016, the Tribunal released their report concerning the TPPA. The Tribunal 
ultimately found that the Crown had not breached the Treaty. This despite the Tribunal 
expressing concern at the lack of recognition of the status of Māori as Treaty partners as 
opposed to general stakeholders, the lack of transparency in its decision making process and 
the process by which the government informs itself of Māori interests. It also noted the 
government had acted contrary to the findings of a previous Tribunal decision in not providing 
an opportunity for Māori to identify their interests in the TPPA and this was compounded by 
the secrecy and lack of transparency14 .  
 
However, in addressing the submission and evidence on the recent Northland inquiry, the 
TPPA Tribunal concluded that it is not their role to consider the consequences of the Te Raki 
Tribunal’s conclusions in the stage 1 report for Treaty principles – that is a matter for that 
Tribunal in stage 2. 
 
HEI WHAKAKŌPANI (Conclusion) 

 

Several UN human rights treaty bodies, including most recently, the Human Rights Committee, 

have criticised the government’s lack of response, and failure to implement the Tribunals 

former recommendations. The Human Rights Committee also noted “the State party’s 

insufficient engagement with indigenous communities prior to the signing of the TPPA in 

                                                
14 Waitangi Tribunal ( May 2016), Report on the Trans Pacific Partnership Agreement pages 53, 54 
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February 2016 which includes provisions that may have a negative effect on the rights of 

indigenous peoples, in particular with regard to their free, prior and informed consent. 

 

We are perhaps fortunate in that our rangatira had the foresight to engage in an agreement 
that sought to reserve and preserve their rangatiratanga, their mana their kaitiakitanga. This 
is something which we recognise that many other cultures, many other indigenous people do 
not have the benefit of and cannot rely upon in order to require a government to give effect to 
their own control, autonomy and dominion.  
 
However, the steps that have been made to date have not been achieved without a cost to 
our people and not without a lot of contention, protest, fighting (both physically and in legal 
fora) and has taken generations to gain any recognition. Despite this, in many ways we still 
lag behind some countries who have given effect to the rights and powers of their indigenous 
peoples through policies and legislation designed to provide for them. 
 
Over the years Māori have gradually, and with the assistance of the Waitangi Tribunal gained 
ground in terms of having their sovereign rights recognised. The Waitangi Tribunal’s Report 
in 2014 is yet another step in the right direction for Māori to affirm their rangatiratanga. 
However, in our view the Waitangi Tribunal’s decision has not yet gone far enough and we 
welcome the findings of the Stage Two report to continue these affirmations of rangatiratanga.  
 
In addition, the limited nature of the Tribunals’ powers to make recommendations that are 
binding on the Crown (and its obvious reticence to exercise its current binding 
recommendatory powers under government threat to de-establish it), makes it difficult to have 
any faith that there will any significant advances in the recognition of Māori sovereignty by the 
government in the near future without Constitutional amendment.  Further, not only is the 
Tribunal limited in its powers to make binding recommendations, but it is constrained by 
resources and is forced to go “hat in hand” to the Crown, in order for it to continue to operate.  
These continue to be issues that are being fought by Māori lawyers and advocates in order to 
advance the well founded positions of claimants. 
 
We as indigenous lawyers have committed to the development and advancement of our 
people and we will continue with our endeavours for the benefit of our children and our 
children’s children, in the hope that our social, cultural, political and economic development 
will arise ultimately through Māori self-determination, and not through policies and legislation 
imposed upon us by those who have to prove that they deserve to share in our future. 
 
Ko te kai o te puku 

He pāpaka ki tai 

He huahua ki uta 

Ko te kai o te rangatira he kōrero, he kōrero, he kōrero 

Huri i tō tātou marae 

Tēnā koutou, tēnā koutou, tēnā koutou katoa.  

 


