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MĀORI CONNECTIONS WITH 
THEIR LANDS AND 
ENVIRONMENT

• “Māori see themselves not as masters of the 
environment but as members of it...”

• Individual use rights and community ownership 
determined by “ascription” (belonging to the 
community) and “subscription” to it on a 
regular basis.

• The relationship between Māori and their lands 
and enviroment is governed by tikanga Māori 
(Māori custom)



MĀORI CONNECTIONS WITH 
THEIR LANDS AND 
ENVIRONMENT CONT’D

• Under tikanga Māori there were five ways ways 
in which rights to land were acquired:

• Take tupuna (inheritance from one’s ancestors)

• Take raupatu (conquest)

• Take tuku (gifting)

• Take taunaha (naming during discovery and 
exploration); and

• Take ahikaa (keeping the home-fires burning)

• However, there needs to be a combination of 
these things to assert a primary connection to 
the land.

• Kinship groups – iwi (tribes) and hapū (sub-
tribes) 



ROHE MOANA VS FORESHORE 
AND SEABED

• Māori worldview (rohe moana)

• Holistic view of rohe moana which comprises a marine 
area (and by extension the land below the water, the 
basket of food contained within it, medicines, 
resources and treasures within it) over which Māori 
exercise rangatiratanga

• With that authority or rangatiratanga to be able to live 
off the land, comes obligations such as “kaitiakitanga”

• Legal concept (foreshore and seabed)

• Area between the inward boundary being the high 
water mark and the outer boundary of the territorial 
sea (currently at 12 nautical miles)

• Promotes individual rights



TIKANGA MĀORI & TE TIRITI

• Tikanga Māori is the foundation of Māori understandings of rights in 
respect of their land and natural environment and all things that 
affect their iwi (tribe), hapū (sub-tribe) and whānau (family units)

“In the traditional Māori worldview, there is no matter that 
does not have tikanga attached to it.  And the foreshore 
and seabed – te takutai moana, te papamoana – are 
quintessentially bound up with tikanga.  Tikanga imbues 
consideration of every aspect of the elements themselves, 
and how humans interact with them.” (Waitangi Tribunal)

• Not necessarily the same across all tribal groups but is considered to 
be the equivalent of English law with the important distinction that 
it cannot be reduced to writing and thereby set in concrete by 
legislation.

• Tikanga remained unfettered law until the advent of Te Tiriti o 
Waitangi



TIKANGA MĀORI & TE TIRITI CONT’D

• Te Tiriti o Waitangi is a founding document of New Zealand and there 
are aspects of it that have always been highly contentious 
(interpretation, mistranslations of key terms such as governance and 
sovereignty)

• Māori rely upon the Māori Text of The Treaty which preserved for 
them their sovereignty in relation to their lands and resources.  The 
English version does not do this and it is that version which the Crown 
rely upon.  Hence the contention.

• In order to address some of these contentious issues and what Māori 
considered to be breaches of Te Tiriti by the Crown, a commission of 
inquiry was created called the Waitangi Tribunal that was empowered 
to hear grievances by Māori against the Crown and make 
predominantly non-binding recommendations to the Crown in respect 
of those breaches, if well-founded.  (There are limited powers to 
make binding recommendations).

• Despite this limitation, the Waitangi Tribunal as a specialist institution 
provides an important forum for Māori to be able to provide their 
perspective on how laws have been and continue to be affecting them 
in a negative way and make recommendations about how the Crown 
can improve laws and policy to suit Māori rights and needs.

• Unfortunately, these recommendations are often ignored as 
lawmakers continue to take a very Eurocentric position.



• Doctrine of aboriginal title

• R v Symonds 

• This case confirmed that customary rights could only be lawfully extinguished by cession, that is the free consent of the 
indigenous peoples

• Amodu Tijani v The Secretary of Southern Nigeria

• Here the Privy Council affirmed that the common law has also recognised pre-existing property rights after, or despite a change 
in so-called sovereignty

• Lawful extinguishment by legislation

• President Cooke in the case of Te Runanganui o Te Ika Whenua v The Attorney-General explained aboriginal title as follows:

“Aboriginal title is a compendious expression to cover the rights over land and water enjoyed by the indigenous or established
inhabitants of a country up to the time of its colonisation.  On the acquisition of the territory, whether by settlement, cession 
or annexation, the colonising power acquires a radical or underlying title, which goes with sovereignty.  Where the colonising 
power has been the United Kingdom, that title vests in the Crown.  But, at least in the absence of special circumstances 
displacing the principle, the radical title is subject to the existing native rights.”

RECOGNITION OF MĀORI RIGHTS UNDER THE COMMON LAW 



• Deliberate extinguishment by legislation

• In Faulkner v Tauranga District Council Justice Blanchard maintained that:

…customary title can be extinguished by the Crown only by means of a deliberate Act authorised by law and 
unambiguously directed towards that end…. the Executive cannot, for example, extinguish customary title by granting the 
land to someone other than the customary owners…”

RECOGNITION OF MĀORI RIGHTS UNDER THE COMMON LAW contd



RE NINETY MILE BEACH

• A 1957 application by Waata Tepania (of Te Aupouri 
and Te Rarawa iwi) to the Māori Land Court asking the 
Court to investigate title to and issue a freehold title in 
respect of the foreshore of the Ninety Mile Beach in 
Northland

• The Māori Land Court determined that immediately 
before the Treaty of Waitangi was signed in 1840, Te 
Aupouri and Te Rarawa tribes owned and occupied 
the area according to their customs and usages.  

• However, the Chief Judge decided to refer the case to 
the Supreme Court for an opinion on two substantial 
issues of law which was:

• Whether the Māori Land Court had jurisdiction to 
investigate title to the foreshore and seabed

• If so, was it prohibited from exercising its jurisdiction 
pursuant to the Native Lands Act 1867



RE NINETY MILE BEACH CONT’D

• The Supreme Court held that the Māori Land Court 
had no jurisdiction to investigate the foreshore and 
seabed

• On appeal, the Court of Appeal dismissed the 
application on the basis that it agreed that the Māori 
Land Court had no jurisdiction and secondly that 
earlier investigations of title to land adjacent to the 
sea had extinguished customary rights.

• This effectively stripped Māori from having any ability 
to seek confirmation of their property/ownership 
rights to the foreshore and seabed.

• This remained the position for 40 years until the Court 
of Appeal decision Ngati Apa.



NGATI APA V ATTORNEY-GENERAL

• The key issue in the Ngati Apa v Attorney –General 
decision was narrow and turned on whether or not 
the Māori Land Court had jurisdiction to investigate 
Māori customary ownership to the foreshore and 
seabed (as the Māori Land Court had determined 
under the new 1993 legislation that it did have 
jurisdiction)

• The Court of Appeal overturned the Re Ninety Mile 
Beach decision.

• Chief Judge Elias stated that “the transfer of 
sovereignty did not affect customary property, they 
are interests preserved by the common law until 
extinguished in accordance with law...I agree with 
Keith, Anderson and Tipping JJ that Re Ninety Mile 
Beach was wrong in law and should not be followed...”



RESPONSE TO NGATI APA

• Public Misconception

• The general public assumed wrongly that they 
would be prevented access to the beach and 
that business and development would be 
stymied.

• Crown reaction

• The Crown’s knee-jerk reaction was to 
develop policy to effectively reverse 
the Ngati Apa decision and introduce 
the Foreshore and Seabed Act (2004).



• The new legislation specifically provided that “the full 
legal and beneficial ownership of the public foreshore 
and seabed is vested in the Crown” (s13(1))

• This provision intended to remove the possibility that 
anyone (specifically Māori) could be found to have 
ownership or property interests in the foreshore and 
seabed unless they derived from the Crown.

• Even more insulting for Māori was that there was specific 
reservation for the ability for private ownership to be 
recognised and exempt from the legislation (only Māori 
had their rights affected by this).

• This legislation generated extensive objection and 
opposition from Māori through:

• organised marches to Parliament in 2004;

• the creation of a new Māori political party; and

• applications being made to the Waitangi Tribunal claiming 
breach of Treaty rights.

FORESHORE AND SEABED ACT (2004)



• The Waitangi Tribunal established that

• “…the common law rights of Māori in terms of the foreshore and seabed are to be abolished, and their rights to obtain a status
order or fee simple title from the Māori Land Court are also to be abolished.  The removal of the means whereby property rights 
can be declared is in effect a removal of the property rights themselves.  The owners of the property rights do not consent to 
their removal.  In pursuing its proposed course under these circumstances, the Crown is failing to treat Māori and non-Māori 
citizens equally.  The only private property rights abolished by the policy are those of Māori.  All other classes of rights are
protected by the policy.  This breaches article 3 of the Treaty of Waitangi.”

• International Scrutiny

• The discriminatory nature of the foreshore and seabed act also attracted international attention and the United Nations 
Committee on the Elimination of Racial Discrimination found in 2005 that the Act discriminated against Māori under the 
convention of elimination of racial discrimination.

• It was the first time that New Zealand had been criticised by an international Human Rights Tribunal for breaching the Human 
Rights of indigenous peoples.

• Despite this, the government proceeded to implement the Foreshore and Seabed Act 2004 and illustrated that Māori remain 
vulnerable to a government who will legislate to appease themselves and the political majority.

FORESHORE AND SEABED ACT (2004) cont’d



• As a result of the Māori party policy, a 2009 Ministerial review and continued pressure from Māori constituents, the 
government of the day recommended new legislative action which provided that no-one owned or can own the 
foreshore and seabed.

• The 2011 Act sets out new statutory criteria for customary marine title and/or protected customary rights (a lesser 
type of right) to areas of the foreshore and seabed.

• This provides Māori with the opportunity to assert their rights to the foreshore and seabed but concerns have already 
been raised to the extent that a new Waitangi Tribunal inquiry is being convened to consider the following questions:

• To what extent, if at all, are the MACA Act and Crown policy and practice inconsistent with the Treaty in protecting the ability of 
Māori holders of customary marine and coastal area rights to assert and exercise those rights?

• Do the procedural arrangements and resources provided by the Crown under the MACA Act prejudicially affect Māori holders of 
customary marine and coastal area rights in Treaty terms when they seek recognition of their rights?

• The claims assert that the statutory tests imposed by the Act are onerous and place too high a burden on hapū/iwi to 
prove their interests e.g. Exclusively used and occupied land from 1840 to the present day without substantial 
interruption.  The Crown fails to take into account how continuous customary activities had been interferred with or 
removed as a result of Crown action.

MARINE AND COASTAL AREA (TAKUTAI MOANA) ACT 2011



• The state of the law on Māori rights in respect of the foreshore and seabed has and continues to be 
dominated by the political whims of the government of the day.  This has resulted in contemporary 
confiscation of Māori rights and interests in the foreshore and seabed, in a climate where the independent 
views of the judiciary confirmed that Māori customary interests existed and should be preserved.

• Over 20,000 people marched on Parliament in protest in May 2004 and in the face of this opposition, the 
government proceeded to implement what is our opinion confiscatory legislation.

• Under the current legislative regime there have been approximately 385 applications seeking crown 
engagement and over 200 applications filed in the High Court seeking recognition of customary marine title 
and/or protected customary rights.  This illustrates the significance of this issue for Māori.

CONCLUSION



CONCLUSION

• The key for Māori is that their world 
view, their rights, their governance, 
their connection to what they hold 
precious (their land, treasures and 
resources whether covered by water 
or not) continues to be subsumed and 
subverted by a colonial governance 
regime that seeks to deprive, rather 
than protect Indigenous Rights. 

• At some point, giving effect to Te Tiriti 
and its principles must be given 
prevalence. 

“Kaua e mate wheke mate ururoa” 

Don’t die like a octopus, die like a 
hammerhead shark 


